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Counsel , National Railroad Passenger Corporation.

Mark R Hellerer argued the cause and filed the brief for
appel | ee Bonbardi er Corporation. Donald A Carr entered
an appear ance.

Paul E. Lehner and Randall L. Mtchell were on the brief
for appellee Envirovac, Inc. Barbara Van CGel der and Scott
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Bef ore: Edwards and Randol ph, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the court filed by Crcuit Judge Edwards.
Concurring opinion filed by Circuit Judge Randol ph.

Edwards, Circuit Judge: Suspecting that his enployer, the
Nati onal Railroad Passenger Corporation ("Amrak") was
bei ng defrauded by two conpanies with whomit had contract-
ed to supply newrail cars with inproved toil et systens,
Edward Totten brought an action agai nst these conpanies
under the False Clains Act ("FCA"), 31 U S.C. ss 3729-3733
(1994). The District Court dismssed his suit, holding that,
pursuant to a recent amendnment to Amrak's governing
statute, the FCA could not be invoked with respect to federal
nmoney invested in the railroad. Totten now appeals this
decision, and in so doing presents us with an issue of first
i npression regarding the extent to which doi ng business with
Antrak inmuni zes contractors fromFCA liability.

In 1997, Congress enacted | egislation which stated, in part,
that Antrak "shall not be subject to title 31." See Antrak
Ref orm and Accountability Act of 1997, Pub. L. No. 105-134,
s 415(d), 111 Stat. 2570 (Dec. 2, 1997) ("the Reform Act"),
codified at 49 U S.C. A s 24301(a)(3) (2001). Because the
FCA is included in title 31 of the U S. Code, the District
Court concluded that a suit by Totten agai nst contractors
doi ng business with the railroad woul d i nperm ssi bly nmake
Antrak "subject to" the FCA. W disagree. Instead, we
hold that the Reform Act erects no per se bar preventing
i ndi viduals frombringing FCA acti ons agai nst those who
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make fal se or fraudulent clains inplicating the federal funds
invested in Antrak. Neither the text nor the |egislative
history of s 24301(a)(3) conpels a blanket liability exception
for businesses serving Antrak

Accordingly, we reverse the judgnent of the District Court
and remand the case for further proceedings. On renand,
Totten may amend his conpl aint, which presently is inade-
quate, in order to state a proper claimfor relief under the
FCA. The District Court indicated that it would have per-
mtted such an amendnent had it not interpreted the Reform
Act as posing an insurnmountable obstacle to Totten's suit.
W agree that an opportunity to amend is permssible and
appropri ate.

In amendi ng his conplaint, Totten nust state with particu-
larity the circunstances surroundi ng the defendants' all eged-
ly false clainms, as required by Rule 9(b) of the Federal Rules
of Civil Procedure. He nust also aver that the defendants
actually submitted fal se demands for paynent, rather than
nmerely non-conform ng goods. That said, we express no view
on the question left open by this court in United States ex rel
Yesudi an v. Howard University, 153 F.3d 731, 737-39 (D.C
Cir. 1998), concerning the relationship between subsections
(a)(1) and (c) of 31 U S.C. s 3729. Instead, we leave it to the
District Court to determine, should the issue arise on renand,
whet her an FCA plaintiff may prevail agai nst a defendant
who submits a false "clainf to Antrak, as that termis
defined in s 3729(c), wi thout evidence that the clai mwas ever
submtted (or resubnmitted) to the federal governnment. W
will not venture to offer an answer to this difficult |egal
guestion on the record currently before us.

. BACKGROUND

Congress created Antrak in 1971 in order to stave off the
t hreatened extinction of passenger rail service in the United
States. See Rail Passenger Service Act of 1970, Public Law
No. 91-518, 84 Stat. 1327 (Cct. 30, 1970); Nat'l R R Passen-
ger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S.
451, 453-55 (1985). Since its inception, the statutes governing
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Antrak have indicated that the railroad is to be managed as a
for-profit corporation, and not as a "departnent, agency, or
instrunmentality” of the federal government. See generally
Lebron v. Nat'l R R Passenger Corp., 513 U S. 374, 383-86
(1994). This status continues to the present day. See 49
US. CA s 24301(a). As such, the railroad is generally ex-
enpt fromthose "statutes that inmpose obligations or confer
powers upon Governnent entities."” Lebron, 513 U S. at 392
(holding that Antrak is neverthel ess subject to the con-
straints of the Constitution).

Until 1997, Antrak was formally classified as a "m xed-
owner shi p Governnent corporation,” 31 U S.C. s 9101(2) (A
(1983), and was therefore bound by the rules that federal |aw
i nposes on such entities. See Government Corporation Con-
trol Act, 31 U S.C ss 9101-9109 ("GCCA'). That year, con-
cerned that these and other restrictions were jeopardizing
Antrak's financial viability, Congress enacted the Reform Act
in order to increase the railroad' s nanagerial flexibility and
i nprove its econom c prospects. See S. Rep. No. 105-85, at 1
(1997) ("In order to achieve operating self-sufficiency, the bil
is designed to enable Antrak to increase efficiencies, reduce
costs, and operate as nuch |like a private business as possi -
ble."). To these ends, while Antrak was provided with an
influx of federal dollars -- appropriations totaling $5.2 billion
over the 1998-2002 period -- Congress sinultaneously sought
to alter the railroad's |legal status as a recipient of that
noney.

It did so in two ways that are significant for the present
appeal. First, the Reform Act anmended the GCCA to renove
Anmtrak fromthe |ist of m xed-ownership corporations. See
Pub. L. No. 105-134, s 415(d)(2). This change freed the
railroad fromthe requirenents that bind conpanies so desig-
nat ed, such as the subm ssion of budget reports to Congress,

31 U.S.C s 9103, and annual governnent audits, 31 U S.C

s 9105. Relatedly, the Act specifically anended 49 U S.C

s 24301(a)(3) to provide that Amtrak "shall not be subject to
title 31." See Pub. L. No. 105-134, s 415(d)(1l). These
anendnments do not figure prominently in the legislative

history of the Reform Act. Indeed, the only specific refer-
ence to this section of the bill notes tersely that it "renoves
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Anmtrak fromthe Government Corporations Act." HR Rep
No. 105-251, at 34 (1997).

Certainly, neither the statutory text nor its history makes
any nention of the False Clains Act. Yet, along with the
rul es regardi ng governnment corporations, that statute is
housed in title 31. And the present case calls upon us to
decide the extent to which this provision of the Reform Act
narrowed the reach of the FCA as it relates to Antrak. This
is an issue of first inpression

The dispute giving rise to this case began when Antrak
contracted with two private conpani es, Bonbardier Corpora-
tion and Envirovac, Inc. ("the Contractors"), to supply rai
cars with new toilet systens for its trains. Bonbardier
makes the cars and Envirovac mekes the toilets. Specifica-
tions for the toilet systens were incorporated into Antrak's
contracts with the Contractors. On March 16, 1998, Totten, a
former Amrak enployee, filed a suit against the Contractors
under the FCA, alleging that they had supplied unsuitable
parts that did not neet the contractual specifications. Tot-
ten's conplaint asserted that these nonconpliant toilets were
so defective that they endangered the health of Antrak's
passengers and enpl oyees. Totten further averred that the
Contractors knew of these defects, yet delivered the cars
anyway in order to obtain paynent under their contracts.

In order to advance its purpose of protecting federal funds
fromfraud, the False Clainms Act allows a private individua
such as Totten (known as the relator) to bring a qui tam
action "in the nane of the Governnent,"” and by that neans to
share in the ultimte recovery. See 31 U S.C. s 3730(b); see
general |y Vernmont Agency of Natural Res. v. United States
ex rel. Stevens, 529 U. S. 765, 768-70 (2000). The statute's qu
tam provision is a powerful tool that augments the govern-
ment's limted enforcenent resources by creating a strong
financial incentive for private citizens to guard against efforts
to defraud the public fisc. See Yesudian, 153 F.3d at 736.
I ndeed, an FCA plaintiff can realize a substantial recovery, as
the statute inmposes both treble damages and a civil penalty of
up to $10,000 on any person who, inter alia, "know ngly

Page 5 of 20
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presents, or causes to be presented, to an officer or enployee
of the United States Covernnent ... a false or fraudul ent
claimfor payment or approval.” 31 U S.C s 3729(a)(1).

The | anguage of s 3729(a) (1) suggests that the alleged false
cl ai m must have been presented to the federal government
itself. Section 3729(c), however, defines "claim quite broadly
to include:

any request or denmand, whether under a contract or

ot herwi se, for noney or property which is made to a
contractor, grantee, or other recipient if the United
States Government provides any portion of the noney or
property which is requested or demanded, or if the
Government will reinburse such contractor, grantee, or
other recipient for any portion of the noney or property
whi ch is requested or demanded.

Neither this court nor the Supreme Court has definitively
explicated the conplex relationship between the definition
clause in s 3729(c) and the presentnent clause in

s 3729(a)(1). Instead, we have noted, but declined to answer,
t he question of whether an FCA plaintiff can prevail by
proving only that a false claimwas subnitted to a federa
grantee (such as Antrak), as defined in subsection (c), wth-
out further denonstrating that the claimwas submtted (or
resubnmtted) to the federal governnent, as suggested by the
text of (a)(l). See Yesudian, 153 F.3d at 737-39.

The District Court did not face this question. Rather, the
court relied on different grounds in rejecting Totten's com
plaint. See United States ex rel. Totten v. Bonbardier Corp.
139 F. Supp.2d 50, 52 & n.1 (D.D.C. 2001). First, the District
Court held that, regardl ess of whether s 3729(a)(1l) requires a
showi ng that clains were presented to the United States
itself, Totten's conplaint failed because it did not allege that
the Contractors presented "any request or demand ... for
noney or property" to Antrak. Rather, the conplaint nere-
|y asserts that defendants delivered goods to the railroad that
did not neet the specifications of its contracts. Second, the
District Court found that the conpl aint nmakes no representa-
tions regarding Antrak's status as a recipient of federal
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nmoney, either in general or in connection with the specific
projects at issue in this case. Therefore, even if the Contrac-
tors had actually presented demands for paynent to Amtrak,

the conpl aint gives no indication as to how such demands

woul d be "clainfs]"” under the ternms of subsection (c). Third,
the District Court pointed out that Totten's conpl ai nt does

not state the time, place, and content of defendants' alleged
false statenents, as required by Rule 9(b). See Fed. R Cv.

P. 9(b) ("the circunstances constituting fraud or m stake shall
be stated with particularity").

The District Court noted that ordinarily it would have
allowed a plaintiff to cure such pleading flaws by anmendnent,
but concluded that such a renedy woul d have been futile in
Totten's case because his suit was dooned as a matter of |aw
See Bonmbardier, 139 F. Supp.2d at 52 n.1. Specifically, the
court held that Antrak's special |egal status rendered its
contractors totally imune fromliability under the FCA,
regardl ess of how the case was pleaded. According to the
District Court, the purpose of the Reform Act was to "negate
the normal repercussions of government funding"” as it relat-
ed to Antrak. 1d. at 54. Anpbng these repercussions is
potential FCA liability for those entities receiving, through
contracts with Antrak, a share of the federal nobney invested
inthe railroad. The District Court thus held that the phrase
"not subject to title 31" in 49 U S.C A s 24301(a)(3) was
i ntended to prevent "Anmtrak's recei pt of governnent funds
frombringing Anmtrak, and its business dealings, within the
reach of the False Clains Act." 1d. at 55.

Totten appeals fromthis decision. The United States
elected not to intervene in this litigation pursuant to 31
US. C s 3730(b)(5). However, the United States has now
filed an am cus curiae brief on appellant's behal f arguing
against the District Court's expansive construction of the
Ref or m Act .

1. DI SCUSSI ON

The central issue in this appeal is whether the Reform Act,
in stating that Amrak "shall not be subject to title 31,"
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exenpts those who contract with Antrak fromliability under
the False Clains Act. W believe that it does not. Rejecting
the District Court's construction of the Reform Act | eads us
to the question of whether Totten should be allowed to anend
his conplaint to correct its various shortconm ngs. W believe
t hat he shoul d.

A The Meaning of "Subject To" in 49 U S.C A
s 24301(a)(3)

The argunent that the Reform Act bars Totten's suit,
which the District Court accepted and which the Contractors
echo on appeal, runs as follows: The FCA confers benefits
and i nposes burdens on entities who recei ve government
funding. The statute's stringent penalties deter fraud but
they al so may nake sonme businesses reluctant to contract for
fear of liability. Accordingly, if demands for paynent pre-
sented to Antrak can be considered "clains" within the
meani ng of 31 U.S.C. s 3729(c), the FCA would both protect
and (indirectly) constrain Antrak in its business transactions.
And this would | eave the railroad "subject to," in the sense of
being "affected by," the terns of the statute. Under this
scenario, Totten's cause of action is precluded by
s 24301(a)(3).

We are not persuaded by this argunent. We mnust begin,
of course, with the text of the statute. As the District Court
itself recognized, the words "subject to" |eave roomfor
interpretation. See Bonbardier, 139 F. Supp.2d at 53. It is
true that in some contexts "subject to" can nean "affected
by," for exanple, "Boats in San Franci sco Bay are often
subject to fierce winds.” However, when the phrase is used
in situations nore anal ogous to the one here, it is typically
given a narrower cast: an entity is "subject to" a particular
I egal regine when it is regulated by, or nade answerabl e
under, that reginme. See The Random House Thesaurus 696
(giving "bound by" as chief synonymfor the phrase in the
sentence, "W are subject to the laws of the country"); see

al so, e.g., Texaco, Inc. v. DuhE, 274 F.3d 911, 918-19 (5th Cr.

2001) (natural gas becanme "subject to an existing contract"

Page 8 of 20
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within the neaning of the Natural Gas Policy Act when it was
"governed by" the terns of that contract).

In National Collegiate Athletic Association v. Smth, for
exanpl e, the Supreme Court considered whether "a private
organi zation that does not receive federal financial assistance
is subject to Title I X because it receives paynent from
entities that do." 525 U S. 459, 465 (1999) (enphasis added).
In hol ding that the NCAA was not subject to the statute, the
Court did not preclude all applications of Title IX that
indirectly affect the organi zation. Rather, the Smth decision
mandated nmerely that the NCAA itself could not be sued
under Title IX See id. at 470. The organization, in other
words, was not required to conformits own conduct to the
demands of the statute. That said, Title | X suits against the
coll eges or universities that fund the NCAA are plainly
permtted after Smith, even though the effect of such litiga-
tion mght be tolimt the nunber of schools willing to field
athletic teans and thus to pay the Association's dues. Cf
Pederson v. Louisiana State Univ., 213 F.3d 858 (5th Cr.

2000) (holding that LSU was liable under Title I X for not
adequately accommodati ng the school's female athletes). The
fact that Title I X continues to have an indirect effect on the
NCAA' s busi ness does not, in ordinary usage, render that

organi zati on "subject to" that statute.

O her exanples reinforce this comon understandi ng of
the term Thus, when the Suprenme Court noted that a

def endant was "subject to Title VIl ... only if, at the tinme of
the alleged retaliation, it met the statutory definition of
enpl oyer,” it clearly neant that the defendant could be held

liable under Title VII only if that condition was nmet. Wlters
v. Metro. Educ. Enters., Inc., 519 U S 202, 205 (1997); see
also, e.g., Nat'l Cable and Tel ecomm Ass'n, Inc. v. GQulf

Power Co., 122 S. CG. 782, 797 (2002) ("[T]he Conmm ssion has
not determ ned whet her Internet access via cable system
facilities should be classified as a 'cable service' subject to
Title VI of the Act, or as a 'tel ecomunications' or 'informa-
tion service' subject to Title I1.").

Page 9 of 20
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Moreover, this is how the phrase is used in the context of
the False Clains Act itself. 1In its recent Vernont Agency
deci sion, the Supreme Court used the phrase "subject to the
false clains |l aw' to describe the category of persons who can
be sued under the FCA. 529 U S. at 784 n.13; see also, e.g.
United States ex rel. Long v. SCS Bus. & Tech. Instit., Inc.,
173 F.3d 870, 876 (D.C. Cir. 1999) (speaking of "individuals
subject to the Act" as those who could be nmade |iabl e under
it); United States ex rel. Zissler v. Regents of the Univ. of
M nnesota, 154 F.3d 870, 872 (8th Cr. 1998) (asking whether
States are "subject to the False Clainms Act" in the sense of
whet her they can be held legally accountable for making fal se
clains to the federal government).

Accordingly, where, as here, a plaintiff brings a qui tam
action against a third party who has all egedly defrauded a
federal grantee, conmon usage woul d suggest that the third
party, and not the grantee, is being made "subject to" the
FCA. We think this to be the nore intuitive understanding
of the Reform Act as well. Construing s 24301(a)(3) in this
light would read it as preventing Amrak frombeing directly
regul ated by the various provisions in title 31, for exanple, by
bei ng sued under the False Clains Act. |In contrast, as |long
as Antrak is not made to conformits actions to the terns
i nposed by such statutes, the railroad is not nmade "subject
to" those laws. And, if this is the standard, it is clearly not
met in the present case.

Here, Totten seeks to use the FCA not to regul ate Amrak
but instead to recover for the purported fraud of contractors
hired to serve the railroad. Allowing the United States (or
its relator) to obtain damages fromthose who contract with
Antrak inposes no direct legal obligation on the railroad.

Nor does it permt Antrak's conduct to be measured agai nst

the standards set in the statute. Even if simlar suits may
have an incidental effect on Antrak's future business rela-
tionships, Totten's litigation will not conpel the railroad to
take any action in order to satisfy the demands of the FCA

H s action therefore does not inplicate the ReformAct's

"subj ect to" provision.
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At any rate, this result flows fromwhat we believe to be
the nost natural and ordinary reading of the phrase "subject
to." Accordingly, we will accept that conclusion, and allow
Totten's suit to go forward, unless we find evidence that
Congress had a different neaning in mnd when it drafted
s 24301(a)(3). See, e.g., Wlliams v. Taylor, 529 U S. 420, 431
(2000) ("W give the words of a statute their 'ordinary,
cont enmporary, comon meani ng,' absent an indication Con-
gress intended themto bear sone different inmport.") (quoting
VWalters, 519 U S. at 207). The Contractors argue that such
evidence is to be found in the legislative history of the
Ref orm Act. Once again, we disagree

If anything, the only specific reference that Congress nade
to the "not be subject to title 31" |anguage suggests that this
clause was intended to have a rather limted effect. The
anendnment appeared in Section 501 of the House version of
the bill that becane the Reform Act. That section, entitled
"Fi nanci al Powers," was concerned nostly with restructuring
Antrak's stock. Subsection (e) contained both the clause
renoving Antrak fromthe list of m xed-ownership Govern-
ment corporations in 31 U.S.C. s 9101, and the clause adding
the "subject to" language in 49 U S.C. s 24301(a)(3). Inits
section-by-section analysis of the bill, the House Conmttee
on Transportation and Infrastructure reported blandly that
this subsection "renoves Antrak fromthe Governnent Cor-
porations Act." See H R Rep. No. 105-251, at 34.

Insofar as this statenent is useful, it clearly does not help
the Contractors' cause. It provides no indication that Con-
gress expected or intended that the phrase "subject to" would
take on a broader agenda than its ordi nary neani ng connotes.
To be sure, the | anguage of the amended s 24301(a)(3) plainly
does nore than to renove Antrak fromthe obligations of the
GCCA, and must be construed accordi ngly. However, the
Conmittee's narrow understandi ng of this change certainly
rei nforces our decision to reject the expansive interpretation
adopted by the District Court. |If anything, the legislative
history's terse analysis indicates that no one in Congress
i magi ned that the Reform Act would result in a repeal of the
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Fal se Clains Act as it applies to any private conpany doi ng
busi ness with Antrak

Such an out come woul d i ndeed have been striking. To
accept it, we would have to believe that just as Congress was
committing itself to a significant investnent of federal noney
in Amrak, it elimnated a weapon for protecting that noney
agai nst fraud. W would have to believe that Congress
pl aced a significant obstacle in the way of uprooting the
unl awful depletion of that portion of the public fisc used to
devel op and support the nation's passenger rail system- the
very systemthat the legislation in question was ained at
protecting.

As suggested above, the words that Congress wote do not
conpel (and in their ordinary usage resist) this conclusion
And the scant extrinsic evidence that exists to cast light on
t he nmeani ng of these words suggests that such a dramatic
result was far fromthe legislative mind. W think it not
unr easonabl e to suppose that had such a broad roll back of the
FCA in fact been the goal of the Reform Act, sonme indication
of that intent woul d appear in the congressional record. Cf
Am Hosp. Ass'n v. NLRB, 499 U S. 606, 613-14 (1991).

There is none. And, without some affirmative indicator, we
are unwilling to place upon the text of that statute an
expansi ve gl oss that would generate this surprising result.

Recogni zi ng the weakness of argunments from specific |egis-
lative history, the District Court, and now the Contractors,
have focused on the broader purposes of the Reform Act as a
possible interpretive guide. This effort falls flat as well. As
descri bed above, the District Court concluded that the ai m of
the Reform Act was to "negate the nornal repercussions of
governnment funding." Totten, 139 F. Supp.2d at 54. That is,
whi | e Congress would continue (at least in the short-run) to
appropriate significant federal noney for Antrak, its objec-
tive was to have the railroad treated as if it was receiving no
such funding. The statute, in other words, |legislated the
pretense that Antrak was self-sufficient. And, as such, FCA
l[iability would be inappropriate, as that statute applies only
where federal funds are at stake.
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The problemwith this viewis that there is no actual basis
for it inthe legislative history. It is true that, in passing the
Ref orm Act, Congress sought to end federal "m cronanage-
ment of Amtrak's operations,” H R Rep. No. 105-251, at 13, in
order to allowthe railroad to "operate as nuch like a private
busi ness as possible,”™ S. Rep. No. 105-85, at 1. However, even
if we accept these statements as relevant to determ ning the
meani ng of "subject to," they do not necessarily support the
Contractors' position. |In fact, they are entirely consistent
with the position taken by Totten and the United States: that
both the goal and effect of the Reform Act were to ensure
that Antrak would be treated just |ike any other private
conpany that receives federal noney. The Act, in other
wor ds, sought to ensure that Amtrak would no | onger be
subj ect to special restrictions that were not simlarly inposed
on private-sector transportation firns.

On this view, allowing Amrak's contractors to be sued
under the FCA makes perfect sense, as the contractors of any
private business would |ikew se be subject to liability if they
submtted false clainms in connection with a project to be
rei moursed with federal noney. See, e.g., United States v.
Lager busch, 361 F.2d 449 (3d Cr. 1966); Mirray & Soren-
son, Inc. v. United States, 207 F.2d 119, 123 (1st Cr. 1953)
("The fact that the clainms in this case were not presented
directly to the governnent, but were nmade to it indirectly
t hrough the contractors, does not prevent recovery under the
Fal se Cains Statute."); cf. United States v. Bornstein, 423
U S. 303 (1976) (FCA used to sue a subcontractor whose
fraud caused a private conpany that had contracted with the
government to submt false invoices to the United States).
Thus, contrary to the Contractors' contention, even the gen-
eral goals expressed by the drafters of the Reform Act
appear to support Totten's attenpt to bring suit under the
FCA.

In sum the nost natural reading of 49 U S.C A
s 24301(a)(3) would not wi thdraw FCA protection agai nst
all eged false clains nmade by third parties on the extensive
sunms of federal noney invested in Antrak. Neither is this
result mandated, or even suggested, by the scant |egislative
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hi story of that provision, nor by the |arger purposes and ai ns
of the Reform Act as a whole. W therefore reverse the
District Court's conclusion that s 24301(a)(3) erects a per se
barrier preventing Totten frominposing FCA liability on the
Contractors.

B. Allowing Totten to Amend his Conpl ai nt
1. Flaws In Totten's Unanmended Conpl ai nt

This | egal conclusion does not, however, mean that Totten's
conplaint, at least in its current form actually states a valid
claimunder the False Cainms Act. Indeed, as suggested
above, there are several ways in which his present conplaint
is deficient. First, Totten has alleged nerely that the Con-
tractors "know ngly presented or caused to be presented
equi prent to an officer or enployees of the National Railroad
Passenger Corporation, that was know ngly substandard or
nonconpl i ant wi th engi neering specifications for the Superlin-
er Il Contract to obtain paynents fromthe National Railroad
Passenger Corporation ..." Conplaint, at p 22; see also id
at p p 27, 57. However, the bare assertion that defendants
del i vered goods that did not conformto contractual specifica-
tions is not enough to state a violation of the FCA. |nstead,
in the sections relevant here, the statute proscribes only false
"claims" -- that is, actual denmands for nobney or property, see
31 U S.C ss 3729(a)(1), (a)(3); s 3729(c) -- and "false rec-
ords or statenents” used to induce such clains, see
s 3729(a)(2). The FCA, in other words, "attaches liability,
not to underlying fraudulent activity, but to the 'claimfor
payment.' " United States ex rel. Hopper v. Anton, 91 F.3d
1261, 1266 (9th Cir. 1996) (quoting United States v. R vera, 55
F.3d 703, 709 (1st Cir. 1995)). And, to date, Totten has
sinmply made no allegation that the Contractors actually nade
fal se demands or submitted fal se records, whether to Antrak
or to anyone el se.

The second problemw th the present conmplaint is that
Totten has provided no basis for concluding that, even if the
defendants did present clainms to Antrak, those would be
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"clainms" within the neaning of s 3729(c). This provision
defines claimto include a request for paynent nade to:

a contractor, grantee, or other recipient if the United
States Government provides any portion of the noney or
property which is requested or demanded, or if the
Government will reinburse such contractor, grantee, or
other recipient for any portion of the noney or property
whi ch is requested or demanded.

Thus, in order to satisfy Rule 12(b)(6), Totten would at |east
have to plead that the federal government provided sone
portion of the noney requested by the Contractors, or that

t he governnment reinbursed Antrak for what it paid out to

i nprove the toilet systems on its trains. Though he has not
yet done so, it appears that Totten is aware of this require-
ment, and that he inforned the District Court that he was
prepared to anmend his conplaint to allege that federal noney
was inplicated in the specific projects at issue. See Br. for
the United States of Anmerica as Am cus Curiae Supporting
Appel | ant 14.

Athird difficulty with the conplaint as it stands is that it
does not appear to satisfy Rule 9(b) of the Federal Rules of
Cvil Procedure. This rule requires that "[i]n all avernents
of fraud or m stake, the circunstances constituting fraud or
m st ake shall be stated with particularity.” Totten does not
argue that his conplaint satisfies this standard, but instead
that the rule does not apply to hi mbecause he has not alleged
t hat defendants made "fraudul ent” clains, but nmerely "false"
ones. He suggests that because false clains are actionable
under the FCA even w thout "proof of specific intent to
defraud,” s 3729(b)(3), there is no "avernment of fraud" within
the nmeaning of Rule 9(b). W disagree.

Every circuit to consider the issue has held that, because
the False Clains Act is self-evidently an anti-fraud statute,
conpl ai nts brought under it nust conply with Rule 9(b). See
Bl y-Magee v. California, 236 F.3d 1014, 1018 (9th Cr. 2001);
United States ex rel. Thonpson v. Col unbi a/ HCA Heal t hcare
Corp., 125 F.3d 899, 903 (5th Cr. 1997); Gold v. Mrrison-
Knudsen Co., 68 F.3d 1475, 1476-77 (2d Gr. 1995). Totten
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cites no authority whatsoever for the hairsplitting distinction
he seeks to draw between fraudul ent and fal se cl ai ns under

9(b). And we can see no reason to recogni ze such a distinc-
tion.

The difference between the two categories of clains is
sinmply the degree of scienter involved. See United States v.
TDC Mgnt. Corp., 24 F.3d 292, 297 (D.C. Cr. 1994) (distinc-
tion turns on "whether the defendant acted with an intent to
deceive"). But this difference is entirely insignificant in the
context of Rule 9(b)'s pleading requirements. |ndeed, the
rule specifically allows allegations of "intent, know edge, and
other condition of mnd" to be averred generally. See Cold,

24 F.3d at 1477. In contrast, the "circunstances" that nust
be pleaded with specificity are matters such as the "tine,

pl ace, and contents of the fal se representations,” such repre-
sentations being the elenent of fraud about which the rule is
chiefly concerned. See 5 Charles Alan Wight & Arthur R

M1l er, Federal Practice and Procedure s 1297 (2d ed.

1990) (enphasis added). Therefore, in order to satisfy Rule
9(b), Totten nmust set forth an adequate factual basis for his
all egations that the Contractors subnmitted false clainms (or
false statenents in order to get false clains paid), including a
nore detailed description of the specific fal sehoods that are
the basis for his suit. See Bly-Magee, 236 F.3d at 1018-19;
Col unbi a/ HCA, 125 F.3d at 903.

2. Wai ver of the Right to Anend

The Contractors argue that the flaws in the conplaint are
fatal, because Totten waived his right to amend his conpl ai nt
by not seeking |eave to do so pursuant to Rule 15(a). In-
stead, they point out, Totten nerely indicated in his Qpposi -
tion to defendants' notion to dismss that he stood ready to
anend his conplaint if the District Court identified any
pl eadi ng deficiencies. As authority for their position, the
Contractors cite CGovernnent of Guamv. American President
Lines, 28 F.3d 142, 149-51 (D.C. Gr. 1994), in which we held
that plaintiffs whose conplaint had been dism ssed (for |ack
of subject matter jurisdiction) had waived their right to
anend by failing to nmake a Rule 15(a) notion, either before
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or after the District Court granted their opponent's dism ssa
noti on.

The present case, however, is quite different. |In President
Li nes, we denied plaintiffs an opportunity to anmend only after
uphol ding the trial court's decision to dismss the conplaint.
In other words, that litigation was over unless we allowed the
plaintiffs to reopen it, and we found that their interest in
doi ng so did not outweigh the "general rules favoring the
finality of judgnents and the expeditious resolution of litiga-
tion." Id. at 151. Totten's situation presents no such coun-
tervailing finality concerns, in light of our conclusion that the
District Court was wong to disnmiss the conplaint on the only
ground it actually gave for doing so. The waiver rule relied
upon in President Lines is therefore not simlarly applicable
where the court of appeals reverses the trial court's dismssa
order. See The Dartnouth Review v. Dartmouth Col | ege, 889
F.2d 13, 23 (1st Gr. 1989) (stating the general rule that
where "the pl eader has stood upon his pl eading and appeal ed
froma judgnent of dismissal, anmendnent will not ordinarily
be permtted ... if the order of dismssal is affirmed")
(enphasi s added) (quoting Rivera-CGonmez v. de Castro, 843
F.2d 631, 635-36 (1st Cr. 1988) (allow ng anendnment, even
after affirmng dismssal, where it is "in the interest of
justice")).

As for Totten's failure to seek | eave to anend his conpl ai nt
after the Contractors' Modtion to Disnmss was granted, a
factor on which President Lines relied in finding a waiver, see
28 F.3d at 151, the District Court nade clear in the present
case that such a request would have been futile. See Bom
bardier, 139 F. Supp.2d at 52 n.1 ("In other circunstances
Totten would be permitted an opportunity to anend his
conpl aint, but, as the remainder of this Opinion denon-
strates, such an opportunity is not warranted in this case.").
Gven that the District Court expressly indicated that it
woul d have allowed Totten to anmend had it not viewed the
Ref orm Act as posing an insurnmountabl e obstacle to his
suit -- regardless of how that suit was packaged -- we see no
reason, having reversed the court's |legal mstake, to forbid
what woul d have been pernmitted in the absence of that error
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Therefore, we will remand the case with instructions that
Totten be granted | eave to amend his conpl aint.

In so doing, however, we express no opinion on the ques-
tion left open by this court's decision in Yesudian: whether
an FCA plaintiff may prevail against a defendant who sub-
mts a false "clainf to a federal grantee (such as Antrak),
wi t hout presenting evidence that the claimwas ever actually
submtted to the U S. government. See 153 F.3d at 737-39.
Dependi ng on how Totten crafts his anended conplaint, this
i ssue of statutory interpretation nmay be avoi ded al t oget her
We therefore | eave it for another day.

[11. CONCLUSI ON
For the reasons given above, the judgnment of the District
Court is reversed and the case is remanded for further
proceedi ngs consistent with this opinion

It
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is so ordered
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Randol ph, Circuit Judge, concurring: | agree with all the
court has witten in its thorough opinion, but | believe a bit
nmore is needed to highlight the problemwe |eave to the
district court - nanely, "whether [a False Cains Act] plain-
tiff can prevail by proving only that a fal se clai mwas submt-
ted to a federal grantee (such as Antrak), as defined in [31
US. C s 3729(c)], without further denonstrating that the
claimwas submitted (or resubmtted) to the federal govern-
ment, as suggested by the text of [31 U S.C. s 3729(a)(1)]."
Maj. op. at 6. Dicta in United States ex rel. Yesudian v.
Howard Univ., 153 F.3d 731, 737-39 (D.C. Gr. 1998), inti-
mates that presenting a claimto any federal grantee is the
equivalent to presenting a claimto the federal governnent.

If the reasons given in Yesudian are all that can be said for
this far-reaching conclusion, | would have nuch difficulty in
accepting it.

Those |iable under the False dains Act include any person
who "knowi ngly presents, or causes to be presented" - and
here is the key | anguage - "to an officer or enployee of the
United States governnent” a false claim 31 U S.C
s 3729(a)(1). Wthout nore, this |anguage woul d not seemto
cover instances in which the false claimis presented to a
federal grantee, at least in instances when the grantee did not
turn over the claimfor reinbursement by the federal govern-
ment. That may describe the alleged situation here, although
we cannot be sure until the plaintiff anends his conplaint. It
is true that s 3729(c) defines "claini to include clains sub-
mtted to federal grantees.* But it is equally true that no
matter how "clainm is defined, subsection (a)(1l) requires the
all eged false claimant to present it (or cause it to be present-
ed) to a federal officer or enpl oyee.

Two points, neither of which Yesudian highlighted, seemto
me of critical inportance in construing s 3729. The Attorney

* A "claint includes any "request or demand ... for noney ..
made to a contractor, grantee, or other recipient if the United
States Government provides any portion of the noney or proper-
ty which is requested or demanded, or if the Government will

rei mburse such contractor, grantee, or other recipient for any
portion of the noney or property which is requested or denand-
ed." 31 U S.C s 3729(c).

General is authorized to sue under the statute in the first

i nstance, or to take over suits brought by private parties on
behal f of the federal governnent (qui tam actions), or to
allow the private party to prosecute the action on its own.
See Vernont Agency of Natural Resources v. United States

ex rel. Stevens, 529 U.S. 765, 769 (2000). If a judgnent is
rendered agai nst the defendant - and this is the first point -
the award of damages is paid to the federal treasury (less a
percentage if a private party initiated the action). The
second point is that the Act authorizes treble damages plus a
civil penalty. |If the Act allows suits on clains presented to
federal grantees but not presented for paynent to the federa
government, these two features of the Act lead to a glaring

i ncongruity. To illustrate, suppose the plaintiff in this case
prevailed. The recovery would go to the plaintiff and the
federal governnent. Antrak would recover nothing. Yet
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the theory of plaintiff's case, as far as we can nmake out at the
monent, is that Amrak suffered the |loss. Presumably,

Antrak would therefore be able to sue the defendants on its

own and if its suit were as neritorious as the relator's, it too
woul d recover damages. The effect would be a quadruple

damage award - Antrak's recovery plus the trebl e danages

awar ded under the False O ains Act.

This is the consequence of the construction suggested in
Yesudi an and, at the nonment, it seens to ne at odds with the
structure of the Act. On the other hand, requiring that the
United States have suffered | osses by paying false clains
presented to it by the federal grantee avoids this interpreta-
tive difficulty, remains faithful to the | anguage of s 3729(a) (1)
& (c) and is entirely consistent with the provision in the Act
measuri ng damages not in terns of a grantee's |osses, but by
"the amount of danages which the Government sustains...."

31 US.C s 3729(a). | hesitate to reach a firm concl usion
however, because we have not had sufficient briefing and
argunent on the issue and because it may turn out not to be
an issue in the case when it is refornmulated in the district
court.
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